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APPEAL PANEL: Gallivanting
Employee Covered
Ruling Shows Importance of Placing Parameters on Travel

New Notice Must be Displayed
The Tennessee Department of Labor has drafted a new Notice that must be posted by
every employer in a conspicuous place so every employee has access to it. The Notice
provides contact information on the workers’ compensation insurance carrier and to
whom an injury should be reported. The Notice also provides the proper procedure
that employers should follow after an injury has been reported.

A copy of the Notice can be downloaded from the Department of Labor website at:
http://www.state.tn.us/labor-wfd/forms/mainforms.html. 

The employee was employed as an
accounts payroll clerk in
Chattanooga, Tennessee. Her

employer instructed her to attend a one day
seminar in Atlanta, Georgia. The employee
was to be paid for an eight hour day, plus
mileage, while attending the seminar. The
employee’s employer did not give her any
instructions about when she should travel to
Atlanta or when she should return to
Chattanooga.

EMPLOYEE TAKES 
FRIENDS ALONG

The employee invited two friends, who
were not co-employees, to travel to Atlanta
with her in her car. The group left
Chattanooga at 6 a.m. on the morning of the
seminar. Due to car trouble, the employee
was unable to get to Atlanta before the semi-
nar started. She called officials at the seminar,
who advised that she could not attend the
seminar and would have to rescheduled if
she was going to be more than 30 minutes
late.

By 9 a.m., the employee realized she

would be more than 30 minutes late. So, she
and her friends decided to eat breakfast, drive
around, and go shopping in Atlanta. That
afternoon, the group checked into a motel.

ACCIDENT ON RETURN TRIP
Later that night, the group went shop-

ping at a mall and had a late dinner until near
midnight. They then went back to the motel
and decided to return to Chattanooga with-
out spending the rest of the night in Atlanta.
They left for Chattanooga at about 3 a.m. At
approximately 4:26 a.m., an eighteen wheel-
er collided with the employee’s vehicle. At
the time of the accident, one of the friends
was driving and the employee was asleep.

TRIAL COURT DISMISSED
CLAIM; APPEALS PANEL
REVERSED

The trial court dismissed the employee’s
worker’s compensation claim on the
grounds that she was not in the course and
scope of her employment at the time of the
accident. The Tennessee Workers’ 
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The employee sustained severe
injuries when a large sign fell on
him at his workplace. He required

several surgeries and physical therapy. He
returned to work on a full-time basis when
his employer created a job for him which
took into account his medical limitations.
He was then making a wage higher than
what he previously earned.

The employee initiated suit to recover
workers’ compensation benefits for his
injuries. After trial, the trial court found the
employee to be totally and permanently dis-
abled and awarded disability benefits
payable to age 65, with a lump sum paid
immediately. The lump sum would consist
of benefits that had accrued up to and dur-
ing trial and the employee’s attorney’s fee.

On appeal, the employer and its insurer

argued that the employee’s recovery is limit-
ed by statute to 2.5 times the employee’s
medical impairment rating. The employer
also argued that the trial court made an
error in giving the employee a lump sum
payment.

The Special Appeals Panel found that the
statute only limited recovery to 2.5 times
the medical impairment rating in cases
where the employee is only partially perma-
nently disabled, not when the employee is
totally permanently disabled. When deter-
mining whether an employee is totally and
permanently disabled, several factors must
be taken into consideration. Some of these
factors are the employee’s skills and train-
ing, education, age, local job opportunities,
capacity to work in different kinds of
employment in his or her disabled condi-

tion, rating of anatomic disability by a med-
ical expert and the employee’s own assess-
ment of his or her physical condition and
resulting disability. A return to work by the
employee may be considered in making this
evaluation, but it must be viewed in light of
the other factors.

The Special Appeals Panel also found
that once an employee makes application to
the court and shows that a lump sum would
be in their best interest and they can wisely
manage the sum, the trial court has the dis-
cretion of whether to grant the sum. Since
the trial court did not abuse its discretion
based on the evidence, the trial court’s deci-
sion would stand.

Atkinson v. Signage, Inc., No. M2002-
01491-WC-R3-CV( Tenn. W.C.Panel August
4, 2003)

No 2.5 Cap when Employee is 
Totally and Permanently Disabled

In November 1998, the employee came
into contact with a co-worker’s blood
after the co-worker’s hand was cut.

She became hysterical because she believed
that the co –worker was HIV positive. Her
belief was based on speculation and rumor
that the co-worker was gay, sick all of the
time and had been friends with other
employees at the workplace that had died
of AIDS.

The employee testified that she began
having panic attacks about a week after the
event and sought treatment. Her physician
took her off of work for six weeks due to

her condition. The employee testified that,
due to the exposure to the co-worker’s
blood, she had developed significant limita-
tions, such as trouble leaving the house,
difficulty sleeping, distancing herself from
others and lack of sexual relations with her
husband.

The employer referred the employee to a
psychiatrist, Dr. Reisman, and a psycholo-
gist, Dr. Lee. Dr. Reisman diagnosed the
employee as having Post-Traumatic Stress
Disorder. Dr. Reisman assigned the
employee a Class III, moderate impairment,
based on American Medical Association

guidelines. Dr. Lee testified that the fear of
being exposed to HIV is real according to
the employee’s perception of reality. Dr.
Gelfand, an infectious disease specialist,
testified that the employee had been tested
5 times and each test came back negative,
with the chance of the employee becoming
infected being infinitely small considering
the unknown nature of the source blood
and the mechanism of contact.

At trial, the trial court awarded the
employee permanent partial disability of
38% to her mental faculties. The employer
appealed the holding based on the fact that
the employee presented no credible proof
that she was actually exposed to HIV-con-
taminated blood, and as such, did not suffer
a compensable injury. The employee also
appealed the trial court holding, contending
that the award should be increased to 75%
or more due to her limitations severity.

TN SUPREME COURT: 
Employee Must Show Actual
Exposure to Harm When Seeking
Benefits for Mental Injury
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On April 12, 1999, the employee
was at work when he slipped
while climbing a ladder. He

caught himself by grabbing a rung on the
ladder with both hands, which caused him
to lose feeling in his fingers.

At the time of trial, the employee had
quit his job with Defendant and began
working for an automobile repair shop.
However, the employee testified that he
had to quit that job because he could not
work with his hands. 

FOUR DOCTORS TESTIFY 
ON INJURY

Dr. Holbrook, an orthopedic surgeon,
testified by deposition that he believed that
the employee had stretched the volar plate
and may also have a traction injury on his
median nerve at the carpal tunnel level. He

continued to treat the employee and pre-
scribe Vioxx for persistent problems.  

Dr. Kennedy, an orthopedic surgeon
hired for purposes of an independent med-
ical examination, testified by deposition.
He diagnosed the employee with traction
injuries to the nerves, ligaments, and ten-
dons of both hands. Dr. Kennedy further
assessed the employee with a 3% perma-
nent physical impairment to each hand as a
result of the slip and fall. The employee
was placed on permanent work restrictions
from handling small objects and lifting
more than 20 pounds using both hands, or
5 pounds at a time with one hand.

Dr. Hankins, a vocational disability
expert, opined that the employee main-
tained a vocational disability rating of 77%
based upon the restriction imposed by Dr.
Kennedy. 

Dr. Caldwell testified that the employee
maintained a vocational disability rating of
40 - 45% based upon the restrictions
imposed by Dr. Kennedy.

TRIAL COURT: 61%
PERMANENT PARTIAL
DISABILITY TO EACH HAND

The trial court accepted the opinion of
Dr. Kennedy with regard to a 3% impair-
ment and held that the employee suffered
a 61% permanent partial disability to each
hand. 

On appeal, the Special Appeals Panel
upheld the decision of the trial court indi-
cating that because the trial court took into
consideration all pertinent factors, the
vocational disability should stand.

Anatomical impairment is but one fac-
tor to be considered in determining the
extent of vocational disability. 

Palmer v. MINCO, Inc. and Hartford
Underwriters Insurance Co., 2003 WL
21254928. 

Appeals Panel Upholds 61% Award 
Based on 3% Impairment Rating

The employee sustained a work-
related injury to his right knee on
March 3, 1999, which was diag-

nosed as a torn medial meniscus. The torn
meniscus was surgically repaired on
August 8, 2000, and the employee was
released to return to work on October 3,
2000. He had an excellent result from the
surgery, and he had no further complaints
until June 11, 2001. Following the surgery
and prior to June 11, 2001, the employee
installed tile floors and built a wood deck in
his free time. The employee underwent a
second knee surgery on July 5, 2001.

The expert medical proof established

that the knee-flexing and kneeling while
installing tile floors likely caused an aggra-
vation of the employee’s previously
injured meniscus. Based on that evidence,
the trial court concluded that the employ-
ee’s medical problems following the
August, 2000 surgery were the result of
an independent intervening cause and
that the employee was not entitled to
recover benefits for treatment of the dete-
riorating physical condition and resulting
July, 2001 surgery. The Panel affirmed. 

Mahle, Inc. v. Reese, No E2002-1199-
WC-R3-CV (Tenn.W.C.Panel September
30, 2003)

‘Independent Intervening Cause’
Bars Recovery of Benefits
‘Off Job’ Floor Installations Rule Out 
Medical and Disability Coverage

On appeal, the Tennessee Supreme
Court reversed the trial court. The Court
held that a plaintiff seeking workers’ com-
pensation benefits for a mental injury due
to potential exposure to HIV must demon-
strate actual exposure through a medically
recognized channel of transmission. If a
plaintiff were allowed to recover under
present facts, anybody suffering from a
mental injury stemming from any per-
ceived or imagined exposure to harmful
substances or situations would be entitled
to recover. The employee failed to demon-
strate by the preponderance of the evi-
dence that she had actually been exposed
to the HIV virus, and thus did not suffer a
compensable injury under Tennessee
Workers’ Compensation laws.

Guess v. Sharp Manufacturing Co. of
America, No. W2002-00818-WC-R3-CV
(Tenn. August 27, 2003)
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Compensation Appeals Panel reversed.
The Panel concluded that the employee
was in the course and scope of her
employment because she was engaged
in a “special errand” for her employer at
the time of the accident, and that the
employee’s failure to attend the seminar
was not a result of her own personal
decision or from circumstances that
could be considered her fault. 

‘DEVIATED FROM
EMPLOYMENT’ ARGUMENT
REJECTED BY PANEL

The Panel rejected the employer’s
argument that the employee had deviated
from her employment to such extent that
her injury was not in the course and
scope of her employment.

Of significance, the Panel noted that
the employer had provided no instruc-
tions to the employee as to when she
should leave for Atlanta or when she was
to return to Chattanooga. Also, the acci-
dent occurred during the return trip to
Chattanooga and not while she and her
friends were shopping and dining in
Atlanta.

The Panel’s reasoning emphasizes the
importance of placing parameters on trav-
el when employees attend out-of-town
training or seminars.

Carter v.Utica Mutual Ins. Co., No.
E2002-01779-WC-R3-CV
(Tenn.W.C.Panel August 27, 2003)

This newsletter is intended to summarize recent developments in Tennessee Workers’ Compensation Law and should not be construed as legal
advice. Please consult competent legal counsel for answers to your particular legal questions. Certifications of specialization are available to
Tennessee lawyers in all areas of practice relating to or included in the areas of civil trial, criminal trial, business bankruptcy, consumer bankruptcy,
creditors’ rights, medical malpractice, legal malpractice, accounting malpractice, elder law, and estate planning. Listing of related or included prac-
tice areas herein does not constitute or imply a representation of certification of specialization. If you would like to be added to our newsletter
mailing list, please contact Annette Fountain at (615) 742-9418.
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Workers’ Compensation Practice Area
Although Manier & Herod’s Workers’ Compensation practice services the

entire state upon client request, it is based in Nashville and
regularly services the following 57 counties:


